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IN THE SUPREME COURT
of the
STATE OF UTAH . _ "'C"
ERNEST W. MITCHELL,
Plaintiff and Respondent,
-vs.SPANISH FORK WEST FIELD IRRIGATION C 0 M PAN Y, a corporation,
SPANISH FORK SOUTH IRRIGATION
COMPANY, a corporation, S P A N I S H
FORK SOUTHEAST IRRIGATION COMpANY, a corporation, SALEM IRRIGATION COMPANY, a corporation, SPANISH FORK EAST BENCH CANAL COMPANY, a corporation, LAKE SHORE
IRRIGATION COMPANY, a corporation,
SPANISH FORK CITY, a municipal corporation, JOSEPH M. TRACY, successor
to HAROLD A. LINKE, State Engineer of
the State of Utah, and WAYNE FRANCIS.
Defendants and Appellants.
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BRIEF OF APPELLANTS
Appealed from the Fourth District Court, Utah County,
HON. R. L. TUCKETT, Judge
P. N. ANDERSON AND

R.

DILWORTH WOOLLEY

ELIAS HANSEN

Attorneys for Respondent

Attorneys for Corporate
Appellants

Atoorneys for Appellants

E. R. CALLISTER

JOSEPH M. TRACY,
HAROLD A. LINKE, AND

Attorney General
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Assistant Attorney General
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successor to
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IN THE SUPREME COURT
of the

STATE OF UTAH
ERNEST W. MITCHELL,
Plaintiff and Respondent,

-vs.SPANISH FORK WEST FIELD IRRIGATION C 0 M P A N Y , a corporation,
SPANISH FORK SOUTH IRRIGATION
COMPANY, a corporation, SPANISH
FORK SOUTHEAST IRRIGATION COMPANY, a corporation, SALEM IRRIGATION COMPANY, a corporation, SPANISH FORK EAST BENCH CANAL COMpANY, a corporation, LAKE SHORE
IRRIGATION COMPANY, a corporation,
SPANISH FORK CITY, a municipal corporation, JOSEPH M. TRACY, successor
to HAROLD A. LINKE, State Engineer of
the State of Utah, and WAYNE FRANCIS.

Case No. 7955

Defendants and Appellants.

BRIEF OF APPELLANTS
STATEl\U~NT

OF FACTS
We concur in the ~taternent of facts rnade by the
corporate appellants but since we raise only one point in
this appeal we specifically refer to the findings made by
the trial court that the partie~ to this action are
also parties to a general adjudication procL•eding entitled
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Salt Lake City et al v. Anderson, et al, Number
in the Third Judicial District Court.

372~}~.

POINT I.
STATEMENT OF POINTS
THE TRIAL COURT ERRED IN REFUSING TO ABATE
THIS ACTION BECAUSE THERE IS A GENERAL ADJUDICATION PENDING INVOLVING THE SAME SUBJECT
MATTER, SAME PARTIES AND WITH POWER TO GRANT
THE SAME RELIEF AND NO PETITION WAS MADE TO
THE COURT HAVING JURISDICTION OF THE GENERAL
ADJUDICATION.

ARGUMENT
POINT I.
THE TRIAL COURT ERRED IN REFUSING TO ABATE
THIS ACTION BECAUSE THERE IS A GENERAL ADJUDICATION PENDING INVOLVING THE SAME SUBJECT
MATTER, SAME PARTIES AND WITH POWER TO GRANT
THE SAME RELIEF AND NO PETITION WAS MADE TO
THE COURT HAVING JURISDICTION OF THE GENERAL
ADJUDICATION.

It was alleged by the appellants and found by the
trial court that the parties to this action are also
parties to a general adjudication proceeding entitled
Salt Lake City et al v. Anderson, et al, Number 57298, in
the Third Judicial District Court.
Section 73-4-24, Utah Code Annotated 1953, enacted
as Chapter 14, Section 7, Laws of Utah 1948, First Special Session, provides as follows:
If, during the pendency of a general adjudication suit, there shall be a dispute involving the
water rights of less than all of the parties to such
2
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suit, any interested party may petition the district
eourt in \Yhich the general adjudication suit is
pending to hear and detennine said dispute. All
persons \Yho hav\_~ a direct interest in said dispute
shall be given such notice as is required by order
of the district court and in addition thereto the
district court shall require that notice of the initial hearing on said dispute be given by publication at least once each week for two successive
weeks in newspapers reasonably calculated to give
notice to all water users on the system. Thereafter the court may hear and determine the dispute and may enter an interlocutory decree to
control the rights of the parties, unless modified
or reversed on appeal, until the final decree in
the general adjudication suit is entered. At that
ti1ne the district court may after hearing make
such modifications in the interlocutory decree as
are necessary to fit it into the final decree without conflict.
\Ve contend that this statute is Inandatory and requires
a petition to the court conducting the general adjudication before certain of the parties to such an adjudication
can proceed in a separate suit for a separate determination of their rights. The statute gives discretion to the
court to hear and determine the dispute and enter an interlocutory decree therein "to control the rights of the
parties, unless modified or reversed on appeal, until the
final decree in the general adjudication suit is entered."
It is only when the court in the general adjudication, in
the proper exercise of its discretion, determines that it
is not necessary under the circumstances in the particular
case to hear it as part of the general adjudication that the
parties may proceed in a separate action.
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\Ve realize that Section 13-4-24, Utah Code Annotated 1953, provides that "any interested party may petition the District Court in which the general adjudieation suit is pending to hear and determine said di:)pute .. ,
Use of the word "may" is not determinative of whej1e1·
a particular statute or part of a statute is mandatory , ,r
directory. The purpose of the enactment and the polil'y
sought to be achieved should always be considered. ~eP
50 Am. J ur. 36-57, Statutes, Sections 18 through 35. \Y e
contend that the policy and purpose of this statute t>JII
only be achieved by construing the statute as mandatory,
that is, requiring an interested party to petition the Di::;trict Court in which the general adjudication suit is penJIng.
In Smith v. District Court of Second Judicial Di~
trict in and for Morgan County, 69 Utah 493, 256 Pae.
539, it was held that a separate action by some of the parties to a general adjudication was not abated by the
pendency of the general adjudication. The basis for the
decision was that a court in a general adjudication could
not award interlocutory injunctions or damages. The
same relief not being available in the general adjudication a'lin the private suit, it was not abated.
The Smith case was overruled in Salt Lake City et al
v. Anderson, et al, 106 Utah 350, 148 P. 2d 346 insofar
as it held that a court in a general adjudication could
not issue interlocutory injunctions. This being possible
we see no good reason why a court in a general adjudication could not award damages between parties to a general adjudication. The statute does not prohibit such
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relief and a court in the exere1::-;e of its constitution~l
powers (Artide Vlll, ~~~e~. I and 19, Utah Constitution)
ought to be able to proceed and give final relief of all
kinds in any n1atter that con1es before it.
Certainly this i~ true since the enactment of Sec. 73-!-:2-1, l~ tah Code Annotated 1953. In both Watson et al
Y. District Court of Fir~t Judicial District in and for
l'aehe County et al, 109 L;tah 20, 163 P. 2d 322 (1945)
and Plain City Irrigation Co. v. Hooper Irrigation Co.
et al, Sl l~tah 5-!5, 51 P. :!d 1069 (1935) this court upheld
the validity of preli1ninary determinations by a court
in a general adjudication of local actions within the single
"oYel·arching" general adjudication proceeding. If this
was possible before the enactment of Sec. 73-4-24 in 1948,
the legislature must have intended something more than
an authorization for such local actions.
\Ve contend that the purpose of this statute was to
further the policy underlying all the statutes relating
to general adjudication: prevention of piecemeal litigation of water rights on a single river system or watershed. This statute accomplishes such a purpose by preventing private litigation between parties to a general
adjudication unless leave is given to them by the court
conducting the general adjudication to proceed in such
an action. Only in this way may orderly procedure be
maintained and a proper determination of water rights
in the general adjudication proceeding be secured.
This is not to say that actions may not be maintained
separate from a general adjudication. This should be allowed where the separate action would not affect the
5
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rights of other parties to the general adjudication. But
in order to determine whether a particular action, if
conducted separately, would affect the rights of other
parties to a general adjudication without giving them
notice or the right to be heard, orderly procedure under
Sec. 73-4-24, Utah Code Annotated 1953, requires that
the court having jurisdiction of the general adjudication
should decide the question. Only in that forum, where
all persons who might possibly have an interest are
present and may be given notice and a right to be heard,
can such a determination be made.
The vice of conducting a separate action without
first petitioning the court in the general adjudication i:->
particularly apparent in the present case. The state engineer is a party to this ease. By Sec. 73-4-3, Utah Code
Annotated 1953, it is the duty of the state engineer in a
general adjudication to make a survey "of the water
source and the ditches, canals, wells, tunnels or other
works diverting water therefrom." By Section 73-4-11,
Utah Code Annotated 1953, it is his duty to consider his
survey and, after investigation of claims made contrary
to the survey, make a proposed determination "of all
rights to the use of the water of such river system or
water source." If he is bound by a decree in a separate
action to recognize claims of certain paties, it will necessarily affect his survey and proposed determination.
His discretion would be limited insofar as he was bound
by the decree in the separate action so that perhaps the
most beneficial use of the waters could not be made in the
general adjudication.
6
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Again we want to Blake clear that such an undesirable result Blight not occur in certain actions conducted
separate fr01n the general adjudication; but we insist
that in order to avoid such a possibility, maintain orderly
procedure, give other interested parties notice and a right
to be heard, and con1ply with Sec. 73-4-24, Utah Code
Annotated 1953, leave of the court having jurisdiction
of the general adjudication Inust be obtained before a
separate action may be 1naintained.

CONCLUSION
For the foregoing reasons we submit that the trial
court erred in not abating this action and therefore tl1e
decision should be reversed and this proceeding abated
until the parties can proceed according to statute by petitioning the court havin~ jurisdiction of the general adjudication.
Respectfully submitted,

E. R. CALLISTER
Attorney General
H. R. WALDO, JR.
Assistant Attorney Getteral
ROBERT B. PORTER, .JR.
Assistant Attorney General
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